NEET: 


Proviso to Sec. 14 (1) of the NMC Act, 2019 is unconstitutional 


- Natarajan R 


Art. 30 (1) of the Constitution of India says, “All minorities (religion or 
language) shall have the right to administer and establish educational institutions of 
their choice in the country”. 


But the proviso to Sec. 14 (1) of the National Medical Commission Act, 2019 
says that “the uniform National Eligibility -cum-Entrance Test for admission to the 
undergraduate medical education shall also be applicable to all medical institutions 
governed under any other law for the time being in force”. 


This proviso attempts at nullifying the Art. 30(1) of the Constitution of India. 
The manner in which the minority educational institutions can admit students, by 
making use of the protection given under the aforesaid Art. 30(1) had been examined 
and upheld by a eleven member Bench of the Hon’ble Supreme Court of India in 
T.M.A. Pai Foundation case on 31.10.2002. 


It had been reiterated by the seven-member Bench in P.A.Inamdar case on 
12.08.2005 and the three-member Bench in the CMC case on 18.07.2013. 


In the circumstances, if anyone wants the protection given under Art. 30(1) to 
be removed, one should approach only a thirteen-member Bench and challenge the 
findings of the Apex Court in the T.M.A. Pai Foundation case, (which extended its 
applicability to the ‘unaided institutions’ also). The government, on its own, cannot, 
therefore, make such a law as it had done through the proviso to Sec. 14 (1) of the 
National Medical Commission Act, 2019. It is ultra vires of the Parliament to enact 
such a law in violation of the mandate of Art. 30(1) of the Constitution of India. 


The orders passed on 11.04.2016 by the five-member Bench of the Supreme 
Court in having recalled the order passed earlier by the three-member Bench on 
18.07.2013 was unlawful in law for the reasons recorded in the Appendix. The Apex 
Court order dated 29.04.2020 in the CMC case was only by a three-member Bench. 


The National Medical Commission should either go by the orders of the 
Supreme Court in the T.M.A. Pai Foundation case of 2002, P.A. Inamdar case of 2005 
and the CMC case of 2013 or appeal against them before a thirteen-member Bench. 
As things stand, the proviso to Sec. 14 (1) of the National Medical 
Commission Act, 2019 is unconstitutional. 


}, 
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Appendix 


Part I: Judgment of eleven-member Bench of Supreme Court on 31.10.2002 in 
T.M.A. Pai Foundation Case: 


The eleven-member bench of the Supreme Court of India had, in T.M.A. Pai 
Foundation Vs. State of Karnataka, made the following two vital observations in its 
judgment delivered on 31.10.2002. “Unaided and minority institutions are entitled 
to their own selection”, the Bench had ruled. This had been adopted in the later 
seven-member Bench in Inamdar case of 2005 also. 


(i) “Right to admit students being an essential facet of right to administer 
educational institutions of their choice, as contemplated under Article 30 of the 
Constitution, the State Government or the University may not be entitled to 
interfere with that right in respect of unaided minority institutions provided 
however that the admission to the unaided educational institutions is on 
transparent basis and the merit is the criteria. The right to administer, not being 
an absolute one, there could be regulatory measures for ensuring educational 
standards and maintain excellence thereof and it is more so, in the matter of 
admission to undergraduate Colleges and professional institutions.” (Jn answer 


to Q. 4). 


(i) “A minority institution may have its own procedure and method of admission 
as well as selection of students, but such procedure must be fair and 
transparent and selection of students in professional and higher educational 
colleges should be on the basis of merit. The procedure adopted or selection 
made should not tantamount to mal-administration. Even an unaided minority 
institution, ought not to ignore merit of the students for admission, while 
exercising its right to admit students to the colleges, aforesaid, as in that event. 
The institution will fail to achieve excellence.” (Jn answer to Q. 5 (a) 


Part II: Judgment of three-member Bench of Supreme Court 18.07.2013 in 
Christian Medical College case: 


When the NEET was attempted to be imposed by the Union of India on all the 
educational institutions including the minority ones, with reference to the MCI and 
DCI Notifications dated 21.12.2010 31.05.2012, a three-member bench of the 
Supreme Court of India examined in Paragraphs 150, 155, 156, 157, 159, 160, 161 
and 162 of its judgment in Christian Medical College Vs. Union of India (18.07.2013), 
the the following two Facts-in-Issue, among many others: 


(a) Whether NEET violates the rights of religious and linguistic minorities to 
establish and administer educational institutions of their choice, as 
guaranteed under Article 30 of the Constitution;” 


(b) “Whether subordinate legislation, such as the right to frame Regulations, 
flowing from a power given under a statute, can have an overriding effect 
over the fundamental rights guaranteed under Articles 25, 26, 29(1) and 30 
of the Constitution.” 


The Apex Court had concluded that the impugned notification of the MCI and DCI 
were ultra vires of the Constitution, as per the ratio decidendi in the T.M.A. Pai 
Foundation case. 


But this judgment of 18.07.2013 in the CMC case was a split decision. The 
majority in the three-member bench, i.e., the two judges CJI Altamas Kabir and 
Vikramajit Sen J, had given their judgment as under: 


“161. In the light of our aforesaid discussions and the views expressed in the various 
decisions cited, we have no hesitation in holding that the "Regulations on Graduate 
Medical Education (Amendment) 2010 (Part II)" and the "Post Graduate Medical 
Education (Amendment) Regulation, 2010 (Part II)", whereby the Medical Council of 
India introduced the single National Eligibility-cum-Entrance Test and the 
corresponding amendments in the Dentists Act, 1948, are ultra vires the provisions 
of Articles 19(1)(g), 25, 26(a), 29(1) and 30(1) of the Constitution, since they have 
the effect of denuding the States, State-run Universities and all medical colleges and 
institutions, including those enjoying the protection of the above provisions, from 
admitting students to their M.B.B.S., B.D.S. and Post- graduate courses, according to 
their own procedures, beliefs and dispensations, which has been found by this Court 
in the T.M.A. Pai Foundation case (supra), to be an integral facet of the right to 
administer...” 


“162. Medical Council of India is not empowered under the 1956 Act to actually conduct 
the NEET”. 


The third member, Anil R. Dave J, had given his separate but dissenting judgment, 
observing as under: 


“24. For the aforestated reasons, I am of the view that the petitioners are not entitled 
to any of the reliefs prayed for in the petitions. The impugned notifications are not 
only legal in the eyes of law but are also a boon to the students aspiring to join medical 
profession”. 


Because the majority decision prevailed, the rulings in the T.M.A. Pai Foundation 
case continued to prevail through the CMC case also beyond 18.07.2013. 


Part III: Judgment of five-member Bench of Supreme Court on 11.04.2016 in 
the Review Petition by the MCI in the CMC case: 


The MCI filed a review petition in 2013 to review the judgement delivered by the 
Supreme Court in the CMC case on 18.07.2013. The matter was referred to the five- 


member bench and the order was passed on 11.04.2016 recalling the judgment 
delivered on 18.07.2013. The reasons for the recall had been recorded therein as 
under: 


“After giving our thoughtful and due consideration, we are of the view that the 
judgment delivered in Christian Medical College (supra) needs reconsideration. We 
do not propose to state reasons in detail at this stage so as to see that it may not 
prejudicially affect the hearing of the matters......” 


While declining to record reasons for review and recall, the Supre Court said the 
following as the more particular reason for the recall of the judgment dated 
18.07.2013: 


“Suffice it is to mention that the majority view has not taken into consideration some 
binding precedents and more particularly, we find that there was no discussion 
among the members of the Bench before pronouncement of the judgment”. 


The five-member Bench concluded: 


“We, therefore, allow these review petitions and recall the judgment dated 18th July, 
2013 and direct that the matters be heard afresh. The review petitions stand disposed 
of as allowed.” 


The core Fact-in-Issue in the CMC Vs. UOI, was decided by the majority on 
18.07.2013, on the lines of the earlier judgment dated 31.10.2002 passed by the 
eleven-member Bench. But that has been negatived now, on 11.04.2006, by a five- 
member bench, assigning the aforesaid reasons like ‘Binding Precedents” and 
“Absence of discussion among the members of the Bench before pronouncement of 
the judgment”. 


Part IV: Concepts behind Recall: 


It was, thus, found that the comprehensive judgment dated 18.07.2013 had 
been recalled on, 11.04.2016, on the only ground that “some binding precedents” 
had not been followed. But all those ‘binding precedents’ were not cited in the order 
dated 11.04.2016 except the one pertaining to ‘discussion among the members of 
the Bench’. 


The phrase ‘more particularly’ appearing in the order dated 11.04.2016 
showed that the five-judges bench attached a lot of importance to the pre-judgment- 
discussion among the members of the bench and thought it fit to recall the earlier 
judgment in toto, to pave way for hearing the case afresh. 


One of the often cited cases in this matter is Antulay vs RS Nayak , in which 
a seven-member Constitution bench of the apex court reiterated its powers to recall 
judgements under certain circumstances. “The injustice done should be corrected by 
applying the principle actus curiae neminem gravabit , an act of the court shall 
prejudice no one,” the Bench said. 


In State of Orissa vs Janamohan Das , the Odisha High Court elaborated the 
principle set in Antulay and said there has to be “substantial injury to the suitor” to 
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recall an order. The bench said. “..while conceding the power of recall available to 
this Court, we would say that the same would be exercisable only in exceptional 
cases where the mistake committed by the court is palpable and is such which, by 
its own force, has caused substantial injury to a suitor.” 


Part V: There were numerous bonafide doubts and questions about the actions 
and inactions of the five-member Bench of the Supreme Court on 11.04.2016: 


The contents of the order dated 11.04.2006 passed by the five-member 


Bench, therefore, gave rise to the following bonafide questions about the observations 
of the five judges in the said judgment: 


1. 


What was the evidence placed before the remaining four judges (other than A.R. Dave 
J.) that there was no discussion among the members of the three-member 
Bench before pronouncement of the judgment on 18.07.2013? 


How did those four members satisfy themselves that no meeting had ever taken place 
during the period of about one and a half years when the said case was pending before 
the three-member Bench from the early 2012 (T.P. 98 of 2012), especially when the 
Review Petitioners would not have made any such averment in their Petitions, about 
the in-house event of the Supreme Court? 


Did those four members rely upon only the oral statement of A.R. Dave J that there 
had been no discussion among the three members Bench before the pronouncement 
of judgment on 18.07.2013 (especially when Altamas Kabir J had retired on 18.07.2013 
and Vikramajit Sen retired on 30.12.2015) when the five member bench delivered its 
verdict only on 11.04.2016? 


Did A.R. Dave J act as a judge or witness then, if those four members had chosen to 
believe in the oral statement of A.R. Dave J ? 


Is there any record maintained in the Administrative side of the Supreme Court 
wherever such meetings are scheduled to be held? 


Since when did such meetings before pronouncement of judgment become a “Binding 
precedent”? 


This Binding precedent, if really a valid and true precedent, it can only be a procedural 
precedent and not judicial precedent. It is an elementary system of office procedure 
to maintain Precedents Files in every central government office. The Administration 
wing and Judicial wing of the Supreme Court would also, therefore, be maintaining 
Precedents Files, as is being done in every central government office, to facilitate 
references by the judges, when needed. That being the case, does the Administrative 
wing of the Supreme Court have any record in the Precedents File maintained by that 
wing, as mandated in Para 51 of the Central Secretariat Manual 14" Edition, May 2015? 


If such discussion among the members before pronouncement of judgment had been 
made a Binding Precedent of such an importance, did the Administrative wing of the 
Supreme Court ever issue instructions to the High Courts also to follow suit, when 
cases were to be heard by three or more members? 


10.The term ‘Precedent’ generally means “a decided case that forms the basis for 


11. 


12. 


13. 


14. 


15. 


determining subsequent cases involving similar facts and issues”. Judicial decisions 
become precedents when such decisions are with reference to Questions of Law and 
not Questions of Fact. In the context, if there had been any such precedents for 
“pre-judgement discussion” set through any judicial decisions, Hon’ble Supreme Court 
would have recorded the details of the relevant case-laws in the aforesaid order dated 
11.04.2016 itself. But they had not recorded, in their two-page order, any such case- 
laws which prompted them to treat such a procedure as a “Binding Precedent”. It 
would become clear to everyone that the ‘Binding Precedent’ referred to by the Hon’ble 
Bench would, therefore, have been only about the procedural precedent and not a 
judicial precedent. (Yet the CPIO and the FAA did not provide the information 
requested for by me and advised me about the course of action to be taken by me, as 
if I was asking for some judicial records pertaining to that case in which the said order 
was issued on 11.04.2016.) 


Precedent means some previous decisions on previous events. When there is judicial 
precedent Hon'ble Judges themselves used to record it in the order and arrive at their 
decision on the ratio laid down by that Precedent. In this case, the order dated 
11.04.2016 refers only to a procedural in-house precedent and, therefore, the 
documents through which such a precedent was set with the conscious approval of 
the Hon’ble Chief Justice of India must, necessarily, be available with the public 
authority, the Supreme Court of India either in the Registry or in some other wing. 


There is no reason to believe that the office procedure followed in the Supreme Court 
dispenses with or remains silent about the need for the maintenance of Precedents 
Book or Precedents File. Therefore, in all probability, the Registry or any other wing 
that assists the Judiciary of the Hon’ble Supreme Court would also, therefore, be 
maintaining Precedents Files or Precedents Book, as is being done in every central 
government office, to facilitate references by Hon'ble judges, when needed. 


It cannot be said that when there is a Binding Precedent set by the Hon’ble Supreme 
Court about the ‘procedure to be followed in the decision-making-process’, there is no 
record, at all, about such a Binding Precedent and that it is left only to the memory of 
the individual judges of the Bench. 


Moreover, when such a Binding Precedent has been set by the Supreme Court, the 
logical corollary was that it should be followed in the High Courts too. If the High 
Courts should also adhere to that Precedent, the Registry of the Supreme Court should 
have communicated that procedure with direction to adhere to that procedure as the 
Binding Precedent in the High Courts. An issue involved in such communications from 
the Supreme Court to High Courts cannot and do not fall within the definition of the 
term Judicial Records. It would only be a record of the Administration. 


The five-member Bench could not have cited in its order dated 11.04.2016, the 
requirement of pre-judgment discussion as a “Binding Precedent” without there being 
some approval by the Hon’ble Chief Justice of India, sometime in the past, to adhere 
to that procedure of pre-judgment discussion when decisions are taken by Benches. 
And, that information must be available not with the Hon’ble Judges of the Hon'ble 
Supreme Court but with the Registry, the administrative machinery that assists the 


Hon’ble Judges. But the Public Authority does not supply that information, although 
he is required to supply it under Sec. 6 of the Right to Information Act, 2005. 


16. Besides, someone from the Registry has to place the abovementioned ‘Binding 
precedent’ before every Bench, whenever it is constituted. Such benches might 
comprise judges who are appointed anew to the Hon’ble Supreme Court and they 
might not have been aware of any such ‘Binding Precedents’ before they had joined 
the Bench of the Supreme Court. There must, therefore, be some records kept in the 
Precedents File to guide those newly appointed judges of the Supreme Court. (Yet, 
the CPIO and the FAA have not taken proper steps to collect that information from the 
source from which it can be obtained and supply it.) 


The CPIO and the FAA of the Supreme Court of India did not provide proper reply. 
The matter was, therefore, taken up with the Central Information Commissioner 
(CIC). 


Part VI: Application to the CPIO of the Supreme Court under the RTI Act: 


The CPIO of the Supreme Court of India was, therefore, requested to provide 
the following two simple information under Sec. 6 of the RTI Act, 2005: 


a. The date from which the ‘discussion among the members of the Bench before 
pronouncement of the judgment’ came to be treated as a Binding Precedent by the 
Supreme Court. 


b. The details of judgment, if any, in which such a formality had been ordered to be 
treated as a Binding Precedent. 


Neither the CPIO nor the First Appellate Authority provide the information required. 
The matter was, therefore, taken to the Central Information Commission. The CPIO 
of the Supreme Court of India did not file any counter affidavit before the Central 
Information Commissioner (CIC) in spite of the fact that the issue had been pending 
before him for more than 12 months from 31.01.2018 (Date of filing) to 05.02.2019 
(Date of hearing). 


Part VII: The most important questions requiring answer from the Registry of 
the Supreme Court of India, as placed before the CIC, in the Additional Written 
Submission dated 03.02.2019, and as permitted by the CIC in his letter dated 
15.01.2019, and which was filed after waiting for and in the absence of the 
written submission /counter-affidavit by the CPIO: 


The CIC was requested to make the CPIO of the Supreme Court to give specific reply 
to the following questions too: 


a. Why did the Registry not take the fact of existence of that Binding Precedent to the 
notice of all the three judges before that Bench which delivered its judgment on 
18.07.2013? 


. On what date did Mr. Justice A.R.Dave come to know of the existence of such a Binding 
Precedent? Before or after the said three-member Bench judgment was delivered on 
18.07.2013? 


If Mr. Justice A.R. Dave had been aware of the existence of such a Binding Precedent, 
before 18.07.2013 itself, did he direct the Registry to arrange for the meeting of all 
the three member-judges (including himself) ? 


. How and through whom did Mr. Justice A.R. Dave come to know of the existence of 
such a Binding Precedent? 


i. Through the Registry or 
ii. through other fellow judges or 
iii. through other sources? 


. If he had come to know about the existence of such a Binding Precedent through 
fellow judges, how did he verify and confirm for himself the existence of such a 
Precedent, without summoning the Registry and verifying the records maintained by 
the Registry? 


Is there any register or record maintained in the Registry of the Supreme Court to 
monitor the movement of files in this regard? 


. Did the Presiding Judge of that three-member Bench, Mr. Justice Altamas Kabir and / 
or the other member Judge Mr. Justice Vikramajit Sen, record on that file about their 
stand on the request of Mr. Justice A.R. Dave, for holding a meeting of member-judges 
before and for pronouncing the judgment (which came to be delivered later on 
18.07.2013)? 


. Did the Presiding-Judge Mr. Justice Altamas Kabir, take any final decision on file and 
inform the Registry that he did not want to hold any such a meeting to discuss the 
issues involved in the case in which the judgment was delivered on 18.07.2013? 


If Mr. Justice A.R. Dave was also not aware, before 18.07.2013, of the existence of 
such a Binding Precedent, does it not imply that none of the three members was aware 
of the so-called Binding Precedent, before 18.07.2013? 


How did the other four members of the subsequent 5 member-judge Bench (which 
passed the subsequent order on 11.04.2016 recalling the earlier judgment dated 
18.07.2013) satisfy themselves about the Question of Fact that the information 
provided by the Presiding Judge Mr. A. R. Dave regarding the non-holding of meeting 
among the members of the three-judge Bench before 18.07.2013 was, indeed, true? 


How did they satisfy themselves about the Question of Law that holding such 
meetings before pronouncement of judgment was, indeed, a Binding one on the part 
of the multi-member Benches? Did they just rely upon the words of Mr. Justice A.R. 
Dave or did they call for any record from the Registry and peruse those records for the 
purpose convincing themselves? 


How can the four member-judges of the later Bench (Which passed the subsequent 
order on 11.04.2016) rely only on the oral information provided by a single judge of a 


three-member Bench and overturn the earlier judgment, when the remaining two 
members had retired already, and when the Registry says that (a) it does not maintain 
any record or register, and (b) does not provide any secretarial assistance for holding 
such meetings among the member-judges? 


. If there was no record or register maintained by the Registry in this regard, how did 


such an oral and unsubstantiated information provided by Mr. Justice A.R. Dave, 
become a binding one the other four member-judges of the subsequent five-member 
Bench, when they relied, at the time of passing their order dated 11.04.2016, “more 
particularly” on the so-called Binding Precedent, to recall the earlier order dated 
18.07.2013? 


. If there was no record or register maintained by the Registry in this regard, how did 


such an oral and unsubstantiated information provided by Mr. Justice A.R. Dave, 
become a binding one the other four member-judges of the subsequent five-member 
Bench, when they relied, at the time of passing their order dated 11.04.2016, “more 
particularly” on the so-called Binding Precedent, to recall the earlier order dated 
18.07.2013? 


Part VIII: The details of request to the CIC: 


The CIC was, for the foregoing reasons, requested to advise the Public Authority, the 
Supreme Court of India, and its CPIO concerned to do any of the following four: 


a. 


d. 


To search into the records of the Hon’ble Supreme Court of India and supply the 
information requested for by me in my application dated 12.09.2017 or 


To ask for the concerned information from the Hon'ble Judges of the concerned Bench 
itself as they would have been aware of the existence of the documents which set that 
Binding Precedent and supply the information requested for by me in my application 
dated 12.09.2017 or 


To give a reply that there is no document kept in any of the Precedent Books of the 
Supreme Court of India to prove that there is a Binding Precedent necessitating the 
Benches to have pre-judgment discussions as mentioned in the order dated 
11.04.2016 or 


To give a reply that no Precedent Book as maintained in the Central Secretariat Offices 
is maintained in the Supreme Court and that the Hon'ble Judges who constituted the 
concerned Bench are also not aware of any such document which set that Binding 
Precedent referred to by them in their order dated 11.04. 2016. 


Part IX: The decision communicated by the CIC on 06.02.2019, after personal 
hearing through Video Conference: 


“6. The Commission, after hearing the submissions of both the parties and perusing 
the records, observes that the information sought by the appellant is 'hypothetical' 
in nature and does not qualify as material information under Section2(f) of the RTI 


Act. Hence, no information can be provided to the appellant in this regard. Further, 
under the provisions of the RTI Act only such information as is available and existing 
and held by the public authority or is under control of the public authority can be 
provided. The Hon'ble Supreme Court in its decision dated09.08.2011 in the matter 
of CBSE & Anr. vs. Aditya Bandopadhyay & Ors. (C.A.No. 6454 of 2011) has held as 
under: 


Noy hdeensa But where the information sought is not a part of the record of 
a public authority, and where such information is not required to be 
maintained under any law or the rules or regulations of the public 
authority, the Act does not cast an obligation upon the public authority, 
to collect or collate such non-available information and then furnish it to 
an applicant............... ‘ 


7. In view of this, the Commission finds that the appellant has been rightly informed 
by the respondent that there is no such practice/ procedure followed by the Court 
regarding maintenance of Precedents of the Apex Court in any file/record. 
Hence, no further intervention of the Commission is required in the matter.” 


Part X: The nature of the order of the CIC: 


It had been confirmed through the CIC that the Administrative Wing of the Supreme 
Court of India does not adhere to the practice/ procedure regarding maintenance 
of Precedents of the Apex Court in any file/record. 


The observation of the CIC that the Applicant had asked for information which was 
hypothetical was wrong. The information asked for was logical and not at all 
hypothetical. It was based on the facts recorded by the five-member Bench in the 
order dated 11.04.2016 and not on imaginary, conjectural, speculative or 
suppositional episodes. 


When the order dated 11.04.2016 declares that its decision was based on Binding 
Precedents, there ought to be records in the Supreme Court that set those Binding 
Precedents. When the order dated 11.04.2016 proclaims that there had been no 
‘discussion among the members of the Bench before pronouncement of the judgment’ 
as if that was a fatal flaw falling in the category of non-adherence to the Binding 
Precedents, and uses the phrase ‘more particularly’ to highlight the supreme 
importance of such discussion as a supreme Binding Precedent, the public do have 
the right to know since when such pre-judgment discussion among the members 
became a Binding Precedent. 


The information, thus, asked for was purely and only on the basis of the reason given 
by the five-member Bench in its judgment dated 11.04.2016 that there were Binding 
Precedents which had not been followed in the decision-making-process of the 
judgment dated 18.07.2013. The five-member had, specifically, mentioned that the 
more particular reason was that the ‘discussion among the members of the Bench 
before pronouncement of the judgment’ had not taken place in that case. 
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The information asked for was purely a logical one and not a hypothetical one. The 
order of the CIC was patently wrong and could have been appealed against in the 
Supreme Court of India. 


Yet it was found sufficient for the purpose of this process that the CIC had recorded 
and confirmed a fact that “there is no such practice/ procedure followed by the 
Court regarding maintenance of Precedents of the Apex Court in any 
file/record.” This confirmation testified to the fact that the order dated 11.04.2016 
of the five-member bench was on fictitious grounds. It proved that the said order 
dated 11.04.2016 of the five-member Bench was an unlawful order that enabled the 
unconstitutional NEET to be enforced from the year 2016 itself. 


The unlawful nature of the order dated 11.04.2016 of the five-member Bench became 
further evident from the decision-making-process followed by the subsequent 
Benches in the cases pertaining to ‘Right to Privacy’ and ‘Talaq-e-biddat’. 


Part XI: The Right to Privacy case: 


In Justice K. S. Puttasamy Vs. Union of India in W.P. (C) 494 of 2012 and other cases 
which were heard together as a batch by a nine-members Bench, the judgment was 
delivered on 24.08.2017. Six different sets of orders had been passed separately in 
this case by those nine judges (4+1 + 1 + 1+1+ 1). 


Information was, therefore, sought through the RTI Act, 2005, on 08.03.2018, 
about the details of procedure followed by their Lordships in their decision-making 
process. Because, if there had been pre-decisional consultations, there would not 
have been split judgments in this case. If there could be split judgements, pre- 
decisional consultations need not and cannot be made “binding” precedents. In fact, 
such pre-decisional consultations had been tried and dispensed with in the 
Kesavanantha Barathi case deliberately, as “it was a cacophony of noise and sterile 
talk”, in the words of the then Chief Justice S. M. Sikri (Page 26 — Supersession of 
Judges — By Kuldip Nayyar — 1973). 


It was also mentioned in the application that such a pre-decisional consultation 
need not be and should not be made a mandatory process. “Justice S. B. Sinha has 
said that “Dissent means existence of democracy.” He said, “Dissent means 
expression of own opinion by the judge. It does not affect the verdict. If dissent is not 
allowed, it means judiciary is not free.” (Ref: Dissenting Opinions of Judges in the 
Supreme Court of India - Dr. Yogesh Pratap Singh, Dr. Afroz Alam and Akash Chandra 
Jauhari, APRIL 5, 2016 - Live Law). 


In the circumstances, the CPIO was requested, on 08.03.2018, to supply the 
following information under Sec.6 of the Right to Information Act, 2005: 


Kindly intimate the dates on which the Hon’ble Judges who constituted the 
nine-members Bench in the case pertaining to the matter of ‘Right to Privacy’, 
in the aforesaid W.P. (C) 494 of 2012, assembled for an in-house meeting for 
discussion of the issues involved in that case before the pronouncement of 
their judgment on 24.08.2017. 
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It was reiterated in the application that the information asked for was only 
about the decision-making-process, i.e., the procedure followed in-house before 
arriving at a decision and not about the judicial decision itself. 


As the CPIO had just replied, in his letter dated 10.04.2018, that “the 
information sought is neither available nor maintained in the manner as sought for” 
by the Applicant, the matter was taken up with the First Appellate Authority, to 
advice the CPIO to make more efforts to search for the information or to ask the 
concerned judges in person for the information. The following was highlighted in 
Paragraphs 4, 5 & 6, in the said Appeal dated 10.05.2018: 


“4. Because, Mr. Justice A.R.Dave, who had given the minority judgment dated 
18.07.2013 in the matter of Medical Council of India vs. Christian Medical College, 
Vellore & Others, had through the Five-member bench, recalled the said order in 
the Review Petition (C) Nos. 2159-2268 of 2013 and issued orders on 11.04.2016 
observing, that there was a binding precedent of having discussion among the 
members of the Bench before pronouncement of the judgment. 


5. When there is such a Binding Precedent, the judges in the present Right to Privacy 
case (Justice K. S. Puttasamy Vs. Union of India in W.P. (C) 494 of 2012) would not, 
could not and should not have given split judgment on 24.08.2017. It is possible that 
this judgment can also be argued to be recalled on the basis of the ratio decidendi 
set in the NEET matter on 11.04.2016 by the bench headed by Mr. Justice A.R. Dave. 


6. The core issues in the present case are: 


a. whether the Hon'ble judges of the Supreme Court were, in the Right to 
Privacy matter, informed by the Secretariat about the Binding Precedent of 
pre-judgment discussions; 


b. whether the Hon'ble judges had, accordingly, met on any day for discussion 
about the case, before they gave their judgment in three different sets; 


c. whether the record showing the factum of such meetings having taken 
place (and not the minutes of such meetings) are kept on record by the 
Secretariat of the Supreme Court, as the issue pertaining to such meetings 
is not about judicial proceedings but only about decision-making process 
which is an administrative process in which the Secretariat of the Supreme 
Court is required to assist the Bench; 


d. whether it is not possible for the CPIO to collect that information from such 
a record and furnish the information requested for by me in my application 
dated 08.03.2018.” 


But the First Appellate Authority had reiterated, in his order dated 18.05.2018, 
the version of the CPIO that “the information sought is neither available nor 
maintained in the manner as sought for” by the Applicant, observing as under: 


“The reply of the CPIO is explicit and clear. It does not require any addition, 
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elucidation or further elaboration. There appears to be no error or illegality in it. 
Viewed in that context the same has to be sustained as a consequence of which 
the appeal of the appellant entails dismissal and it is accordingly dismissed”. 


The result is that FAA had also confirmed that there was no record showing the 
dates on which the Hon’ble Judges who constituted the nine-members Bench in the 
case pertaining to the matter of ‘Right to Privacy’, in the aforesaid W.P. (C) 494 of 
2012, assembled for an in-house meeting for discussion of the issues involved in that 
case before the pronouncement of their judgment on 24.08.2017. This reply had 
been given by this FAA, especially after the importance of such a record was brought 
to his notice by drawing his attention to the judgment of five-members Bench on 
11.04.2016. The facts confirmed by the FAA in this Right to Privacy case, go to prove 
that the five-member bench had, in the IMC Vs. CMC case, acted unlawfully on 
11.04.2016, in recalling the earlier judgment dated 18.07.2013. 


Part XII: The ‘Talaq-e-biddat’ case: 


In Shayara Bano Vs. Union of India and others in W.P. (C)118 of 2016 and five other cases 
which were heard together as a batch by a five-members Bench, the judgment was 
delivered on 22.08.2017. Three different sets of orders had been passed separately 
in this case by those five judges (2+1 + 2). 


Almost identical pleas as raised in the aforesaid Right to Privacy matter under the 
RTI Act had been raised in the Application dated 07.03.2018 and in the Appeal to 
the First Appellate Authority dated 09.05.2018, in which the following information 
was sought to be provided: 


Kindly intimate the dates on which the Hon’ble Judges who constituted the 
five-members Bench in the case pertaining to the matter of ‘Talaq-e-biddat’, 
in the aforesaid W.P. (C)118 of 2016, assembled for an in-house meeting for 
discussion of the issues involved in that case before the pronouncement of 
their judgment on 22.08.2017. 


The CPIO had, in his reply dated 10.04,2018, “the information sought is neither 
available nor maintained in the manner as sought for” by the Applicant. The FAA 
had also, in his order dated 23.05.2018, reiterated the version of the CPIO that “the 
information sought is neither available nor maintained in the manner as sought for” 
by the Applicant, observing as under: 


“The reply of the CPIO is explicit and clear. It does not require any addition, 
elucidation or further elaboration. There appears to be no error or illegality in 
it. Viewed in that context the same has to be sustained as a consequence of 
which the appeal of the appellant entails dismissal and it is accordingly 
dismissed.” 


This communication of the FAA in this case became another evidence to prove 
the fact that the five-member bench in the IMC Vs. CMC case had acted 
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unlawfully on 11.04.2016, in recalling the earlier judgment dated 18.07.2013. 


Part XIII: Kesavanantha Bharathi case: 


In fact, such pre-decisional consultations had been tried and dispensed with 
in the Kesavanantha Barathi case consciously, as “it was a cacophony of noise and 
sterile talk”, in the words of the then Chief Justice S. M. Sikri (Page 26 — Supersession 
of Judges — By Kuldip Nayyar — 1973). It was a decision taken by a 13 member bench 
of the Supreme Court, in which the judgment was delivered on 24.04.1973, the day 
on which the CJI S.M. Sikri retired from services. There had been 11 separate 
judgments in this case by the 13 judges. There is no law to prevent any judge from 
giving separate judgment, whether it is a concurring one or dissenting one. For more 
on the rights of judges to give dissenting opinions, one may refer to the article 
‘Dissenting Opinions of Judges in the Supreme Court of India” by Dr. Yogesh Pratap 
Singh, Dr. Afroz Alam and Akash Chandra Jauhari published on April 5, 2016 in 
Live Law. 


Part XIV: The five-member Bench judgment of 11.04,2916 was patently 
unlawful and was not based on real and legally valid evidence: 


It becomes very clear from the foregoing, right from the precedents set in 
Kesavananda Bharathi case of 13-member Bench, that the pre-decisional 
consultations by sitting judges were not mandatory at any point of time in the history 
of Indian judiciary, especially after 1950 when the Supreme Court of India was 
established by law. The grounds mentioned by the Bench headed by Mr.Justice 
A. R. Dave in the order dated 11.04.2016 were absolutely false and fictitious 
and could never be the ground for recalling a judgment, and more so, in a case 
in which Mr. Justice A. R. Dave himself had played a role by giving a minority 
dissenting judgment. The following observations of the five-member Bench in 
the order dated 11.04.2016 were not supported by law or evidence: 


“Suffice it is to mention that the majority view has not taken into consideration some 
binding precedents and more particularly, we find that there was no discussion 
among the members of the Bench before pronouncement of the judgment”. 


For the above reason, the action of that Bench in having allowed the concerned 
Review Petitions and in having allowed to “recall the judgment dated 18th July, 2013” and 
directing the matter to be heard “afresh” was an unlawful action. 


Part XV: NEET should go to thirteen-member Bench: 


The constitutional protection given to the minorities under Art. 30 (1) of the 
Constitution of India had been confirmed by the Supreme Court in T.M.A. Pai 
Foundation case of 2002 by a eleven-member Bench. If at all, it is to be challenged 
and negatived, only through a eleven-member Bench of the Supreme Court. The 
decision of the five-member Bench on 11.04.2016 was arbitrary and unlawful and 
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it cannot view the 18.07.2013 judgment in isolation, when it has, in essence, 
overturned the verdict of the larger bench in the T.M.A. Pai Foundation case itself. 


Part XVI: Advocate Rajeev Dhavan’s article published on 16.05.2016: 


The extraordinary interest shown by Mr. Justice A. R. Dave in this matter had been 
recorded by the advocate Rajeev Dhavan in his article in The Wire on 16.05.2016. 
Excerpts from the said article titled, “Medical Council’s NEET: Unfair, Unjust, 
Arbitrary”: 


1. 


“There was much rancour even to a point of making accusations of corruption, 
not to mention that Kabir and Sen were minority judges and Dave a staunch 
majority judge. The MCI worked out a plan to support the dissenting view of 
Justice Dave. The MCI, with support from the union, resurrected NEET - a 
single all-India test excluding all others despite the fact that Christian Medical 
College, Vellore (CMC) (2012) struck down NEET. The dissenting judge (Anil 
Dave) wanted an all-India test even if the law was to the contrary.” 


. “The dissenting judge (Anil Dave) wanted an all-India test even if the law was 


to the contrary. Since Kabir and later Sen retired, the path was clear for Dave 
to get the CMC decision reviewed. It went to a Constitution bench presided 
over by Justice Dave. It was unsuccessfully argued that Justice Dave 
recuse himself, as also Justice Goel who 
had wholly read down T.M.A. Pai. Goel 


also had litigational connections with BJP WIRE 


politicians. Several eminent lawyers | 








argued that there was no basis for review. Medical Council’s NEET: 
On April 11, 2016, the Constitution bench Unfair, Unjust, Arbitrary 
made a curious decision that the review of pipes - 

. 7 The real impact of NEET, which has been unconstitutionally ; 
CMC was to be heard. Without hearing the ——__frern:mnoryantesrssndansonitston 
case on merits, the CMC decision was = = 
‘revoked’. 


. “If the legislature or executive had done what the Justice Dave presided 3- 


judge bench had done, it would have been stayed and struck down. Had any 
high court behaved in this way, the Supreme Court would have struck down 
that high court decision like a ton of bricks. What made the decision even 
more farcical was that a few days earlier in the MP case, the Justice Dave-led 
bench allowed the MCI Council to argue the state’s case (which it had no 
business to argue) and even suggested that the arguments in that case (where 
even a judgment was then not delivered) would suffice for the CMC review as 
well!” 
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Reply dated 05.10.2007 of the CPIO of the Supreme Court in the NEET matter 
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Order of the FAA of the Supreme Court on 06.11.2017 




















Reply of the CPIO of the Supreme Court in the 


Right to Privacy matter 


BY REGISTERED A.D. 









All communications should be SUPREME COURT 
addressed to the Registrar, INDIA 
Supreme Court by designation, me as 


NOT by name. 


Dy.No.3913/RTI/17-18/SCi 
Dated : April 10, 2018 


From : Ajay Agrawal, 
Addl. Registrar/CPIO, 2 


Ps :  ShriR Natrajan . 


Sub: Application under Right to Information Act, 2005 


With reference to your RTI application dated 08/03/2018 received in this 
Secretariat on 13/03/2018, | write to inform you as under :- 


You are not a party in the sub-judice matter i.e. Writ Petition (C) No. 494 of 2012. 


Further, for seeking information relating to a judicial file you may, refer to Order V, 
Rule 2 (37) and other relevant provisions of the Supreme Court Rules, 2013 and move 
an application accordingly on payment of prescribed fee and charges giving full 
particulars of the case. Supreme Court Rules, 2013 are available on the Supreme Court 
website viz. www.sci.gov.in and can be accessed/downloaded therefrom. 


Further, you are informed that Case Status/Order/Judgments of this Hon'ble Court 
can be ascertained from the Supreme Court website under the link Case Status/Daily 


Orders/Judgments on the Home Page of website viz. www:sci.gov.in and can be 
accessed/downloaded therefrom. 


However, information sought is neither available nor maintained in the manner as 
sought for by you. 


_Ld. Registrar (J-IV), Supreme Court of India is the First Appellate Authority under 
the Right to Information Act, 2005 and the appeal can be filed within 30 days from the 


receipt of this reply. Nyon 
Lert 


(AJAY AGRAWAL) 


* 
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Reply of the CPIO of the Supreme Court in the 


Instant Talaq matter 












Ly 

" BY REGISTERED A.D. 5 
All communications re SUPREME Sat 
ddressed to the Ge 
Supreme Court by designation, NEW DELHI 





NOT by name. 





Dy.No.3914/RTI/17-18/SCI 
Dated : April 10, 2018 


From : Ajay Agrawal, 
Addl. Registrar/CPIO, i 


Ve : Shri R Natrajan 
REME] a 


rein — vuvevy 


Sub: Application under Right to Information Act, 2005 

With reference to your RTI application dated 07/03/2018 received in this 
Secretariat on 13/03/2018, | write to inform you as under :- 

You are not a party in Writ Petition (C) No. 118 of 2016 titled Shayara Bano Vs. 
Union of India & Ors. 


Further, for seeking information relating to a judicial file you may, refer to Order V, 
Rule 2 (37) and other relevant provisions of the Supreme Court Rules, 2013 and move 
an application accordingly on payment of prescribed fee and charges giving full 
particulars of the case. Supreme Court Rules, 2013 are available on the Supreme Court 
website viz. www.sci.gov.in and can be accessed/downloaded therefrom. 


Further, you are informed that Judgment dated 22/08/2017 in W. P. (C) No. 
118/2016 is available of the official website of Supreme Court viz. Www.sci.gov.in under 
the link ‘Judgments’ and can be accessed/downloaded therefrom. : 


However, information sought is neither available nor maintained in the manner as 
sought for by you. 


Ld. Registrar (J-IV), Supreme Court of India is the First A i 
; J-IV), ppellate Authority under 
the Right to Information Act, 2005 and the appeal can be filed within 30 days bbe the 


receipt of this reply. 


(AJAY AGRAWAL) 


. 
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